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Abstract: On December 2018 an intergovernmental conference held in Marrakech under 
UN auspices has agreed the draft UN Global compact on safe, orderly and regular migration. 
Albeit without legally binding character, the many implications of this “overarching” tool 
need to be taken in due account under many respects. Policies involving the protection 
of migrants’ rights entail also aims of socio-labor integration in accordance with various 
existing regional and national legislations mostly conforming to relevant international law 
sources. While the mentioned issues have gained a higher political significance mainly at the 
national level, the approval of mentioned Global compact represents a chance for national 
governments, civil societies, the press, the politics and the research to open a debate around 
topics urgently requiring more coherence and rational approaches worldwide.
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Introduction

The chapter provides introductory remarks on theoretical background on the 
foreigner’s protection at the international level. Then, the regulatory trends on the 
mentioned topics in the light of relevant international and European law sources 
are inspected. Thirdly, some significant cases on the management of migration 
policies at the international level are also mentioned. Finally, the chapter mentions 
the main aspects of recent UN Global Compact on migration and the progress it 
can supposedly entail on the surveyed topics.

1 National Institute for Public Policy Analysis (INAPP) and EU law expert, University of Rome 
“la Sapienza”.
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Few remarks on historical framework  
of foreigner’s protection

The currently accepted standards on the foreigner’s protection were established 
after the second world war, mostly by means of both national constitutions and 
of international treaties.

Nevertheless, it should be reminded that, in accordance to the principle of 
equal treatment between national and non-national workers, some migrant 
workers’ fundamental rights had already been foreseen in some International 
Labor Organization’s (ILO) conventions2 (Ryan & Montouvalou, 2014).

An early experience among some Western Europe countries on the foreigners’ 
protection as currently understood is represented by the 1938 Evian Conference, 
which was aimed at protecting specifically those who fled from Nazi Germany 
and from Austria. In the same year Intergovernmental Committee for Refugees 
(IGCR) was instituted with the view of detecting all ‘involuntary immigrations’ 
cases, that is, in order to support anyone forced to leave the country of origin for 
reasons related to own race, political conviction or religious faith. Similarly, the 
1945 Bermuda Conference extended the abovementioned protection to anyone 
forced to leave the country of origin for having own life at risk (and not for actual 
damage) due to comparable reasons (race, religion or political belief ) (Goodwin-
Gill, McAdam, 2007).

In this field, one should mention the setting up of the International Refugees 
Organization (IRO, 1946) whose constitutive act extended the international 
protection’s effects also for the sake of anyone that could not or would not stay 
in their countries of origin for reasons to be assessed individually (that is, on 
a case by case basis) and even beyond the reasons previously established under 
Evian and Bermuda Conferences. On 1949, IRO was replaced by the United 
Nations High Commissioner for Refugees (UNHCR), subsequently in charge 
for the draft UN Geneva Convention on the protection of refugees (1951). With 
the view of coping with the serious migration crisis caused by Second World War 
in Europe, the Intergovernmental Committee for the Movement of Migrants 
from Europe (PICMME, subsequently named “International Organization on 
Migration”, IOM) was established 1951. Much more recently, the United Nations 
were flanked by same IOM in the setting up of the Global Compact on migration. 

2 See e.g. ILO Unemployment Convention n. 2 of 1919 and Convention on Equality of Treatment 
(Accidental compensation) n. 19 of 1925.
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In this context, it has been suggested IOM is becoming a UN agency with peculiar 
statutory autonomy by comparison with other UN agencies under art. 57 of the 
UN Charter. One should remember that, according to art. 63 of same UN Charter, 
the UN Economic and Social Council (so called ECOSOC, competent on issues 
linked to relations between UN specialized agencies and UN itself ) is empowered 
to finalize agreements between interested agencies and UN. Such agreements must 
be subsequently approved by the UN General Assembly. For the time being, it 
seems that IOM/UN relations, although not entirely compliant to abovementioned 
institutional framework, should be read under that framework’s lens anyway, that 
is, through sufficiently close, although less formal, ties.

The legal framework under current international 
and European law sources

Both the 1951 Geneva Convention and the setting up of the UN High 
Commissioner for Refugees prove how well-established at international level that 
a core of fundamental human rights must be protected regardless of the conferral 
of formal qualification at national level (i.e., citizenship and/or nationality). 
This is even more clearly proved by the enactment and implementation of some 
“regional” international agreements, such as the European Convention on Human 
Rights and fundamental freedoms (ECHR) banning torture and inhuman or 
degrading treatments at its article 3. According to an extensive reading (“par 
ricochet”) by the European Court of Human Rights, the same provision also 
aims at banning any refusal (refoulement) of international protection seekers 
from any of the ECHR member States, whenever such refoulement to those 
individuals’ origin or transit states entails the risk of being exposed in those same 
countries to national authorities’ behaviors explicitly forbidden under article 3 
ECHR (torture and inhuman or degrading treatments). In addition, one should 
mention that the effects of refoulement on the high seas, if it is perpetrated from 
one vessel flying the flag of one ECHR Member State, have been equated to the 
effects of refoulement of international protection seekers from the territory of 
one State member to the ECHR and, consequently, such kind of refoulement 
(on high seas) comes under same article 3 ECHR purview. On the other hand, 
this reading is consistent with the fact that, in even broader terms, for reasons 
related to the general duty of protecting human life, refusing a request for help 
at sea infringes per se a customary rule of general international law binding on 
any vessel flying any State’s flag.
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Such a defensive reading of asylum seekers’ and of refugees’ rights has lead 
main literature and jurisprudence to classify those rights as fundamental human 
rights whose breach may give rise to the State’s international liability. Thus, the 
related ban, whose breach can give rise to such responsibility, has been equated 
to a peremptory rule of general international law (that is, international ius cogens 
provisions foreseen at art. 40 of the UN draft articles on State’s international 
liability). As a consequence, and for the same reasons, refoulement of any person 
invoking international protection isn’t subjected to any derogation even though 
that same person might represent a danger to the security of the receiving country 
(Lenzerini, 2012).

The Court of Justice of the European Union (CJEU), in accordance to mentioned 
ECHR case-law, has confirmed that, under same EU law, non-refoulement is 
a legal duty for same EU and for EU Member States.3 Subsequently, the “Dublin” 
Regulation (governing asylum law in the EU) has been amended. In fact, according 
to current article 3 n. 2 of EU Regulation n. 604/2013, of June 26th, 2013 (s.c. ‘Dublin’ 
Regulation) a Member State of the European Union (EU) having no competence on 
an asylum application mustn’t refer that same asylum seeker to another Member 
State presumably competent on the basis of that regulation, if the second State 
suffers from proved systemic weaknesses in the procedures for examining asylum 
applications such as to expose the applicant to the risk of torture or of inhuman 
or degrading treatment (art. 4 of the European Union’s Charter of Human Rights 
and by Article 3 of the ECHR; Imamovic & Muir, 2017). Beside the conception of 
a ‘temporary’ protection based on presumptive criteria in cases groups of persons 
are under risks for their life and safety in one origin or transit State (Lee, 2001), 
EU law foresees also a ‘subsidiary’ protection of anyone individually exposed 
to a threat for own life or freedom in an origin or transit State, due to own race, 
religion, nationality, belonging to a social group or political opinion. On this 
additional kind of protection, the EU Court of justice (CJEU) has significantly 
mitigated the burden of proving mentioned risk for those demanding protection, 
stating inter alia that, especially in cases of war, threat of war or other similar 
national or regional crises,

‘the existence of such a threat can exceptionally be considered to be established 
where the degree of indiscriminate violence characterizing the armed conflict assessed 
by the competent national authorities before which an application for subsidiary 
protection is made, or by the courts of a Member State to which a decision refusing 

3 ECtHR of Jan. 21st 2011, M. S. S. v. Belgium and Greece, GC, Rec. 2011, CJEU Dec. 21st 2011, 
cases C-411/10 and C-493/10, N. S.
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such an application is referred, reaches such a high level that substantial grounds 
are shown for believing that a civilian, returned to the relevant country (…), would 
face a real risk of being subject to that threat solely on account of his presence on 
the territory of that country or that region’.4

In this context, the principle of solidarity for the implementation of EU policies 
and law on, inter alia, asylum and migration policies, has been formally inserted by 
the Lisbon Treaty under Article 80 Treaty on the Functioning of the EU (TFEU). That 
provision has been recently mentioned and implemented as a general parameter 
for EU policies on refugees and migrants by the CJEU in a case concerning the 
migratory fluxes through Greece and Italy. In this case, the solidarity principle has 
been formally applied as a general parameter inspiring obligations tying reciprocally 
the member States of the EU in the context of the implementation of EU decisions 
aimed at coping with emergency situations for sudden and significant migratory 
fluxes at same EU borders (Caggiano, 2016; Rizzo, 2018).5

The external facet of asylum policies and law

The existing legal framework on foreigners in need of protection in a ‘receiving’ 
country has several implications in the light of the different means aimed at granting 
such a protection. This is particularly interesting when it comes considering current 
international relations tools specifically covering these topics. Recent international 
practice raises peculiar issues, bearing in mind that, as we have seen, ever since before 
the second world war the international community has established rules that are 
binding on States, in particular for the protection of asylum seekers, of refugees and 
even of migrant workers (without considering protection granted to the child and 
the woman also and more specifically in migratory situations). Consequently, an 
analysis of such practices will be never exhaustive without taking due consideration 
(even if not in-depth) of the relevant international legal framework.

With the aim of regulating the resettlement of migrants, including international 
protection seekers (sic), EU Member States have signed agreements with third 
countries that are not signatories to the 1951 Geneva Convention. On the other 
hand, EU is amply enabled to negotiate and approve on its own part agreements 
with third countries specifically (and solely) for the relocation of individuals 

4 CJEU (Grand Chamber) February 17th, 2009, C-465/07, Meki Elgafaji.
5 CJEU, Sept. 6th 2017, Joined cases C-643/15 and C-647/15, Slovak Republic and Hungary 

v. Council of the EU.
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who in principle do not hold the right to get international protection any longer. 
A practice alike has been examined by the General Court of the European Union.6 
The case concerned a “deal” between, on the one hand, the EU Member States 
meeting in the European Council (and not the European Council as such) and, on 
the other hand, Turkey (so-called, “EU/Turkey deal”). That deal aimed, inter alia, 
at “readmitting” non-EU nationals mostly fleeing Syria who had entered Turkey 
and who then had come near the EU’s external terrestrial borders through the 
Balkans route. Notwithstanding the monitoring on the implementation of EU/
Turkey deal on the European Commission’s side, in the General Court’s view such 
a peculiar tool cannot be put under EU judge’s review. Indeed, according to the 
Court, EU/Turkey deal would not be a source belonging to EU legal framework, 
as it would be reciprocally binding just on Turkey and on each EU member state, 
and not on the EU as such.

Beyond mentioned formalistic issues, it is wise to stress again how international 
law prevents States not only from rebuffing persons qualified as nationals. In 
fact, States must protect in more general terms the individual right to life and 
of not being subjected to torture or inhuman or degrading treatments (i.e. art. 3 
ECHR): as already mentioned, this duty applies also to the benefit of international 
protection seekers, whether the refoulement toward a ‘non-safe’ country of origin 
(or to an equally ‘non-safe’ transit State) of these persons might put at stake their 
life or safety. Accordingly, it was noticed that abovementioned deal between EU 
member States and Turkey reveals several critical factors linked to the social, 
institutional and political instability in Turkey (as a “transit-State” for most of 
migrants fleeing Syria) following the attempted coup d’état that on 2016 caused, 
inter alia, the suspension of some ECHR’s provisions (and of the relevant individual 
defenses) in same Turkey (being Turkey bound to same ECHR, as is well known).7

Comparable difficulties arose from a Memorandum of Understanding (MoU, 
an actual and true international agreement under international treaties law) on 
cooperation in the field of development, the fight against illegal immigration, 
trafficking in human beings, smuggling and the strengthening of border security 
between the State of Libya and the Italian Republic published on February 2nd 
2017 on the website of the Italian newspaper la Repubblica. The Italian government 
didn’t respect Italian Constitution’s article 80 requiring government to ask for 
parliamentary authorization with the view of ratifying agreements with a political 

6 Order of Febr. 28th, 2017, T-192/16, NF v. European Council.
7 Such a suspension is allowed under article 15 ECHR; see, ex multis, Council of Europe High 

Commissioner for Human Rights’ statement of July 26th, 2016, Measures taken under the state of 
emergency in Turkey.
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content or that imply financial commitments for Italy. Besides, the MoU’s provisions 
allowing refoulement of international protection seekers from Italy to Libya raise 
many legal difficulties. In fact, cases of torture, inhuman and degrading treatment, 
killings, rape, arbitrary deprivation of liberty, subjection to servitude or slavery, have 
been detected exactly with reference to Libyan authorities’ practices in refugees’ 
camps of that country. Consequently, Italian government’s liability arises for 
complicity directly in the commission of such violations, pursuant to art. 16 of 
the Draft Articles on International Responsibility of States adopted by the UN 
International Law Commission (Rizzo, 2018).8

The UN Global Compact on safe orderly and regular migration

In the above scenario, the UN Global compact on safe, orderly and regular 
migration (hereinafter, GC) has been approved last year at the December Marrakech 
conference (Carletti and Borraccetti, 2018, Guild and Grant, 2017). The drafting 
process around mentioned compact has been opened to representatives of UN 
member States and has involved the EU as an observer, in accordance to a UN 
General Assembly Resolution of 2011 dealing with EU-UN relations. The Global 
compact won’t be legally binding; nevertheless, it entails relevant aspects of, inter alia, 
socio-labor inclusion of refugees and of migrants, in accordance to several existing 
conventions and resolutions adopted by the International Labor Organization (ILO).

The 2030 Agenda for Sustainable Development of the United Nations has 
already established, inter alia, the positive contribution of migrants to inclusive 
growth and sustainable development purposes (see, in particular, point 25). 
A human rights-oriented approach inspires in general the same Agenda, whose 
policies with aims of migratory regulation have been included among more broad 
aims of sustainable development.9 The 2016 UN General Assembly’s ‘New York 

8 UN General Assembly Resolution A/RES/56/83, Jan. 28th 2002 Responsibility of States for 
International Wrongful Acts.

9 See Page 29: We will cooperate internationally to ensure safe, orderly and regular migration involving 
full respect for human rights and the humane treatment of immigration and migration of refugees and of 
displaced persons. Such cooperation should also strengthen the resilience of community hosting refugees, 
particularly in developing countries. In addition, objective no. 8 of the Agenda entitled “Promote 
sustained, inclusive and sustainable economic growth, full and productive employment and decent 
work for all” at point 8.8 recalls that: labor rights of migrants” must be protected and that “safe and 
secure working environments for all workers, including migrant workers, in particular women migrants 
and those in precarious employment conditions must be promoted. Finally, Purpose n. 10 of the Agenda, 
recalls the need to “lower inequality within and between countries”, and in particular at point 10.8 aims 
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Declaration on migrants and refugees’ is inspired by a similarly broad approach.10 
With this text UN demands states to protect the security, dignity, human rights 
and fundamental freedoms of all migrants regardless of their migrant status and 
invited same States to cooperate with the view of facilitating safe, orderly and regular 
migration, including same migrants’ readmission. Consequently, Member States 
have committed themselves to strengthen the global governance of migration.11

In the light of the above, the compact detects a set of legally non-binding principles 
that can nevertheless give strong interpretative support in the implementation of 
the relevant policies. At the same time, it imposes even some legally binding 
obligations, although under the consideration that internationally accepted 
commitments can get a different weight according to the different national practices, 
laws and case-law. Finally, the compact reiterates rules sufficiently established 
at a multilateral level but with mainly or only ‘exhortative’ character, although 
nothing prevents that progressively at least a core of such “non-binding” rules 
might obtain a ‘quasi-constitutional’ character in the international community, 
as it already happened for other international sources, e.g. some 1948 Universal 
Human Rights Declaration’s provisions.

While the negotiating works around the Global compact on safe, orderly and 
regular migration have been submitted at abovementioned Marrakech international 
conference, the draft Global Compact on refugees will be submitted at a later stage.

The summaries of the plenary sessions and other deliberations adopted by the 
abovementioned Marrakech conference have been included in same conference’s 
report. The results of the conference include all undertaken commitments, the 
means for their implementation and a framework for the follow-up and the possible 
revision of the negotiated text. The need (or the lack thereof ) for a revision of the 
compact can be assessed and proposed also by same International organization 
for migration (IOM), especially taking into account at least a core of those well-
established commitments on the protection of human rights of all persons regardless 
of their migratory status.

The negotiations at UN level have covered six essential thematic axes:
– sustainable development, which is the current overall framework for migratory 

policies;

at facilitating orderly, safe, regular and responsible migration and mobility of people, including through the 
implementation of planned and well-managed migration policies.

10 A/71/L.1. del 13th Sept., 2016
11 Inter alia, the N. Y. Declaration of 2016 aimed additionally at safeguarding migrants’ status 

abroad also through consular protection, assistance and cooperation in accordance with the relevant 
rules of international treaty and customary law (see p. 41; see Judgment of the International Court 
of Justice of June 27th, 2001 on the case LeGrand brothers, and of March 31st, 2004, Avena case). 
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– the protection of human rights as a general aim that often overlaps aims of 
migration policies;

– social inclusion and the setting of rules with anti-discriminatory aims, already 
pursued through the 1966 UN covenant on economic, social and cultural rights;

– international cooperation and migration governance with involvement of 
regional entities such as MERCOSUR and same European Union;

– climate change, as an additional critical driver of international migration;
– migrants’ socio-labor integration linked to the ILO’s objectives, such as, inter 

alia, the need to grant decent work conditions and mobility both in accessing 
and performing a job.
The Marrakech pact has a fairly balanced set of contents. However, the most 

sensitive goal at the UN level is that of achieving a greater international coordination, 
also with the view that international migration gains a more positive “quality”, 
although considering all existing hurdles. On the other hand, the same document, 
among its general propositions, aims at the safeguard of national sovereignty 
as well. Indeed, it is true that, according to point 15 (concerning “cross cutting 
and interdependent guiding principles”) under b), it is stated that “ [the Global 
Compact] is a non-legally binding cooperative framework that recognizes that 
no State can address migration on its own because of the inherently transnational 
nature of the phenomenon”. However, at point 15 c), the draft clarifies that “the 
Global Compact reaffirms the sovereign right of the States to determine their 
national migration policy and their prerogative to govern migration within their 
jurisdiction”, although specifying, in the same phrase, that such a sovereignty must 
be performed “in conformity with international law”. Moreover, point 15 c) reads 
as follows: “Within their sovereign jurisdiction, States may distinguish between 
regular and irregular migration status”. On the other hand, even more clearly, the 
objective number 11 admits the need to manage the borders in an integrated, 
safe and coordinated way, therefore securing the borders of receiving countries, 
contrasting irregular immigration and favoring, conversely, the legal one.

Conclusions

Recent controversial cases prove that the management of migratory fluxes 
poses serious problems in the context of current geopolitical turmoil involving 
several regions around the world. In this context, it’s even more difficult separating 
reciprocally the protection of human rights, the protection of refugees and wider 
migration issues. However, but for the same reasons, saying the UN Pact on 
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migration is not a legally binding tool is not decisive. In fact, some standards of 
protection reiterated in that same pact have already been interpreted as human 
rights worthy of protection as such. It remains to be seen whether this will be 
confirmed in the implementation of same Marrakech Pact, when some further 
standards of protection envisaged therein could be raised to the human rights rank, 
even if this could happen through a praxis that should be further internationally 
confirmed. Finally, beyond internationally well-established standards on refugees’ 
protection, same Pact reiterates how States’ interests keep their relevance also 
with the view of a more balanced management of migrations at a global level 
(Criscuolo, Dal Miglio, Rizzo, 2018).
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